'Justice, Janus-like' is a comparative assessment of the ability of the negligence system and the pure no-fault system to provide ethical, fair and adequate compensation to victims of personal accident in Australia. This paper arose from a concern that neither of these schemes fully satisfies the needs of victims and society. The comparative assessment focuses on three key goals of personal injury compensation schemes: adequate and quick compensation, deterrence potential, and the ability to achieve social justice. By evaluating the tort of negligence and a pure no-fault compensation scheme against these criteria, this essay found each system is fundamentally flawed. As such, this paper proposes that the fairest, most effective and socially useful mechanism to compensate victims of personal injury is through the implementation of a hybrid system: the tort of public liability. This alternative is capable of achieving all the key goals of personal injury compensation, while at the same time avoiding the challenges faced by both the negligence and no-fault systems. Australia is quickly moving into the future of personal injury compensation, with more jurisdictions considering the implementation of full no-fault schemes. This paper demonstrates that this approach is imperfect and, as such, an alternative scheme, such as the public liability tort, must be considered. As we move into the future, we must seriously consider the shortcomings of our current legal system, and find a way of compensating victims that achieves all three aims of compensation: deterrence, ethical justice and fair compensation.
Introduction
There are over 20 000 people with a 'catastrophic-level' injury in Australia, with up to a thousand being injured each year. 2 Providing adequate and just compensation, deterring tortious conduct and satisfying ethical justice are three key aims of modern tort law in relation to personal injury. 3 This essay will assess the performance of the common law of negligence in each of these three areas, evaluating it against a pure no-fault scheme. It will be shown that the operation of modern tort law, particularly after the 2002 reforms, struggles to achieve these three goals effectively. However, no-fault schemes similarly do not achieve perfect results. As such, the results of this dual-faced, 'Janus-like' investigation will reveal that neither tort law nor no-fault schemes alone should have a place in the future for personal injury compensation in Australia. 4 Instead, this essay will offer that the most effective route for personal injury compensation is a 'Janus-like' combination of the advantages of both schemes into an alternative system of compensation.
The basic principles of negligence and no-fault compensation
It is wise to begin with brief definitions of both common law compensation and no-fault compensation. Common law compensation is the compensation pursued through the courts in the action of negligence; negligence being widely accepted as the construction found in the hallmark case of Donoghue v Stevenson. 5 Liability will be established when the plaintiff demonstrates that: a. the defendant owed the plaintiff a duty of care; b. this duty of care was breached by the defendant; and, c. the injury/damage of the plaintiff was as a result of this breach. No-fault refers to 'pure' systems of no-fault compensation, such as New Zealand's Accident Compensation Act.
7 Such schemes allow injured parties to pursue compensation from government-funded sources and do not require the claimant to prove fault-only that the injury was caused by accident. compensation, the right to sue in negligence is generally relinquished. 9 Australia has various no-fault schemes, but these currently act only as 'add-ons' that provide limited no-fault benefits.
10 This essay considers the concept of no-fault schemes where they are the only means to seek compensation, rather than in the 'add-on' nature they take in the Australian jurisdiction. This was done to gain clarity and uniformity in analysis of the abilities and limitations of no-fault schemes.
Ethical justice
Personal injury compensation is inextricably linked with notions of ethics: the ideal of achieving moral justice for victims of injury.
11 Firstly, compensation should provide a means for the victim to feel that the one responsible for their loss has been held accountable.
12 Secondly, it should be able to provide assistance to all those hurt, whether through the fault of another or the hand of fate, as we have a collective social responsibility to ensure the care of injured members of society.
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The ability of tort law and no-fault schemes to achieve both of these key aims will be considered.
Creating meaning through litigation
Tort law allows injured plaintiffs to personally pursue the one that wronged them. 14 In this sense, tort law is inherently valuable due to its ability to provide 'social justice' to plaintiffs, giving them a sense of meaning. 15 An empirical study of 227 plaintiffs demonstrated that the cases were brought in tort to gain explanations for the injury, seek self-justification, satisfy desires for vindication, and to force the defendant to accept responsibility for their actions. 16 If tort law provides such social justice to plaintiffs, it is a valuable moral tool for our society. However, the practical realities of the legal system mean that such desires may often remain unfulfilled. The operation of confidentiality, the fact that the personal defendant may not appear in court but rather their insurance company, the low public profile of negligence cases and the high frequency of settlement (around 90 per cent settling before trial) are factors that undermine the ability of tort law to realise the moral needs of plaintiffs.
17 It must be asked whether it is the actual attainment or merely the pursuit of such aims that creates moral meaning for plaintiffs. This is an interesting question on which there is little empirical evidence to demonstrate either way. However, it is not far-fetched to claim that the moral value of tort law is reduced by its practical operation: if the aims of the plaintiff are not realised, this necessarily undermines the ability of tort law to grant social justice.
However, no-fault schemes without doubt fail in creating meaning for injured plaintiffs by completely removing the possibility to seek accountability from the defendant. 18 The very nature of no-fault schemes means that the defendant is not the one who pays for the damage they have caused, but rather society through the proxy of the state. 19 In this way, from the plaintiff 's perspective, the defendant escapes without having to bear the responsibility for the harm and suffering they have caused, and the vengeance sought by the plaintiff will never be obtained.
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The operation of such schemes in this way results in the removal of the right to pursue one who has injured you, and raises the possibility of 'heightening the emotional distress' of the plaintiff, who views a lack of accountability as an essential failure of justice.
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Both no-fault and tort law cannot completely achieve moral aims of seeking retribution and accountability. An alternate system is needed to advance social justice in the future of personal injury compensation.
No fault, no damages
The law of negligence fails to compensate innocent victims of accident. 22 We as a society have an undeniable moral responsibility to the innocently injured.
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This cannot be achieved through the law of negligence-a system that operates by finding and assigning fault to a defendant. If fault cannot be found, the claimant will receive no compensation, a seemingly unfair result. 24 For example, in the common law, it is entirely possible a plaintiff who is 80 per cent responsible for their own injury to receive compensation whereas an innocent victim who can find nobody at fault receives nothing. 25 This seems morally unfair; to gain moral justice in our society, we must be able to compensate injury without fault. This is obviously a key operation of no-fault systems. The very nature of no-fault systems is that injury and accident can be easily compensated without consideration of fault. 26 The failure of the law of negligence to enable this key moral goal sheds doubt on whether negligence should be used as the only means for compensating personal injury.
Compensation
Compensation of injury victims is a major aim of both tort law and no-fault schemes. To evaluate the performance of both schemes, this section will consider their effectiveness at providing timely, just and adequate compensation. To gain a fuller picture, the law of negligence in theory as well as in practice after the 2002 reforms will be evaluated.
Tort law and compensation
Numerous legal academics condemn tort law as nothing more than an expensive and inefficient 'lottery' that provides arbitrary and unfair compensation. The 'lottery' of compensation is determined by the adversarial nature of the Australian legal system, which means that similar victims obtain dissimilar results. This may result from minute changes in evidence, varying skills of lawyers, and the prevailing attitudes of the court. 28 A disadvantage of tort systems is that tort litigation is lengthy and means plaintiffs may remain uncompensated for long periods of time. The average negligence case will take around 12 to 18 months, whereas more difficult cases may take up to 10 years. 29 Finally, tort law compensates for non-pecuniary loss. 30 The ability of tort law to do so is a major advantage of the system, as common morality provides that one should be compensated for pain and suffering. However, the compensation for such losses adds to the arbitrary nature of tort law, as this type of compensation 'is one which, from its very nature, is incapable of being performed with accuracy'. doctrine, amongst other things substantially limiting the award and amount of damages.
32 For example, in NSW damages for non-economic losses are capped at $350,000, the court can no longer award punitive damages, and damages will not be awarded unless there is whole person impairment of at least 15 per cent.
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The impact of such reforms has been to exclude vast numbers of plaintiffs as well as reduce the damages awarded by the court. The reforms have lessened the ability of the common law to compensate justly and effectively, creating systems 'in which fair compensation has given way to financial and political concerns '. 34 Overall, while tort law compensates personal injury generously, the arbitrary, lengthy and newly restricted nature of the system post-2002 renders it an unsatisfactory system for the future of personal injury compensation.
No-fault schemes
No-fault systems rectify many faults of tort law compensation. They provide consistent amounts of damages for similar cases: an egalitarian system of compensation. 35 Compensation under a no-fault scheme is timely, allowing the injured plaintiff to get the funds they need within weeks to months. 36 No-fault systems provide one significant benefit when compared with negligence law-they are much less costly due to reduced administrative costs. In tort litigation around only 10-15 per cent of the costs of litigation go towards victim compensation. 37 However, in no-fault systems, much more of the funds within the scheme can be channelled back to compensating claimants-it costs around seven cents for the New Zealand Accident Compensation Corporation to deliver one dollar in benefit. 38 However, the most significant disadvantage to no-fault schemes is their tendency to undercompensate victims. The state is only capable of compensating to a certain amount whereas the court can theoretically award common law damages as high as the defendant's net wealth. 39 Under the New Zealand scheme, damages are not awarded for non-pecuniary loss or for loss of future earning capacities, and weekly damages are calculated at up to 80 per cent of the claimant's pre-injury wage. This raises concerns about the future of seriously injured claimants-they may not be able to 'live independently' as they would under an award of common law damages.
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On the whole, it is arguable that no-fault systems provide more effective compensation for personal injury than tort law, especially considering the restricted operation of tort law after the 2002 reforms. However, the under-compensation of victims in no-fault schemes is a seriously concerning problem. This analysis demonstrates that no-fault schemes or common law negligence alone are not the most satisfactory method for compensation of personal injury, but rather that an alternative scheme should be considered.
Deterrence
Deterrence is a key rationale for the existence of tort law. 42 If tort law effectively deters dangerous conduct, this is substantial justification for a continued role in the future of personal injury compensation.
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Does tort law deter?
The theory behind the deterrent effect of tort law is that the threat of financial sanction in the form of litigation and damages will ensure people take adequate care not to injure others through negligent conduct. 44 However, this traditional justification is being called into doubt: a recent 2011 study of 700 individuals revealed systemic failures in the ability of tort law to deter. 45 The study found tort liability had insignificant impact on the prevention of tortious behaviour.
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This could be due to a number of factors.
Firstly, the effectiveness of tort law as a deterrent is largely undermined by the presence of comprehensive liability insurance.
47 Such insurance shifts the financial burden from the defendant to the insurance company, virtually eliminating personal accountability. Liability insurance does indeed 'deaden the deterrent role of tort law'. 48 Secondly, tort law cannot possibly deter inadvertent negligence- the lapses of concentration that cause tortious conduct. 49 Although logically sound to place liability on this type of conduct, it is arguable whether tort law has any impact in its deterrence. People acting inadvertently are not using their rational minds (which would otherwise be aware to the threat of sanctions or liability) in that moment, and it follows that threat of litigation cannot serve to discourage future inadvertent conduct. 50 Finally, the uncertainty of tort litigation destabilises its deterrence effect. 51 The more certain the chance of encountering a sanction, the greater the deterrent effect of the sanction. 52 Due to the uncertain nature of common law litigation-for example, doubts over whether an action will be brought in the first place, what the court will find and whether they will impose damages-the prospect of being sued in tort is far from the minds of the general population. This further weakens the deterrent effect of tort.
Do no-fault systems deter?
Tort law's weak deterrent effect still remains superior to that encountered in a no-fault scheme. No-fault compensation inherently fails to provide any measure of deterrence because links between risky actions and costs of these actions are severed.
53 A defendant can engage in tortious conduct with confidence that any financial penalty will not fall upon them but rather on the state due to the operation of a no-fault system. A dangerous consequence of removing this notion of accountability is the possibility of increased injury rates.
54 Indeed, empirical evidence demonstrates a clear correlation between the introduction of pure no-fault schemes and increases in injuries and fatalities. Motor vehicle accident fatalities in the Northern Territory and New Zealand rose from 16 to 20 per cent after these jurisdictions adopted pure no-fault schemes. 55 Such evidence illuminates that a 'no fault scheme does not provide the necessary incentives to deter wrongful conduct '. 56 In this regard, it is clear that while neither system provides perfect deterrence, tort law is better equipped to deter tortious conduct than no-fault schemes. However, an alternative scheme for compensation that increases deterrent effect of tort should be considered. 
The future of personal injury compensation
The evaluation of tort has demonstrated considerable failures in the way this system operates to compensate for personal injury. However, the introduction of no-fault schemes, which have their own inherent disadvantages, cannot be a panacea to the insufficiencies of the law of negligence. The best way to move into the future of personal injury compensation is a scheme that combines the advantages and avoids the disadvantages of both negligence and no-fault systems.
Janus-like justice: The best of both worlds
Menayawi posited the idea of 'public tort liability' as the best alternative to compensating victims of personal injury. 57 It is based on the idea that 'the state ought to compensate all victims of injury regardless of whether they committed a fault, but also pursue those who committed a wrong in order to hold them accountable '. 58 In this scheme, the state provides compensation to any injured victim, and then separately conducts investigation of fault-based injury. 59 If fault is found, the negligent party is ordered to pay damages back to the state, these damages fund the operation of the scheme. 60 I believe that such an alternative should be seriously considered as we move into the future of personal injury compensation.
Compensation
This alternative scheme would avoid many of the disadvantages of both tort and nofault systems in their abilities to compensate for personal injury. As the state is free to compensate first and investigate later, instant compensation could be provided.
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As the scheme would be funded by damages paid by defendants as well as being supplemented by taxation, the state would be financially capable of compensating more generously than pure no-fault schemes.
62 Clearly, such an alternative offers practical benefits and a more satisfactory approach to compensation than either tort or no-fault schemes. Compensation would be fast, adequate and fair.
Deterrence
The primary criticism of no-fault schemes-the removal of accountability and deterrence-would be avoided in this alternative scheme. As the state pursues the defendant and requires them to take responsibility for their fault by paying damages for the harm they caused, the scheme maintains notions of blame, accountability 57 Menyawi, above n 12. 58 Ibid, 10. 59 Ibid. 60 Ibid, 11. 61 Ibid. 62 Ibid. and ensures the (albeit weak) deterrent effect of common law negligence is not lost. 63 Indeed, that the state rather than the individual pursues the negligent party adds to the deterrent effect of this system: the almost criminal-like aspect of being pursued by the state is more certain than being pursued by an individual in tort, and would arguably lend weight to increased deterrence. 64 
Ethical Justice
This alternative scheme satisfies ethical justice more effectively than either tort or no-fault regimes. Compensation can be provided to those who are injured by accidents, satisfying the community's moral responsibility to protect and compensate injured members of society, and overcome a major flaw of tort law. 65 Importantly, this scheme would allow victims to seek meaning and achieve a sense of self-justice, as the defendant is still being pursued and held accountable for their wrongs, surpassing the primary moral flaw of no-fault schemes.
Conclusion
A dual-natured evaluation of tort and no-fault schemes has revealed that both contain inherent inadequacies in their abilities to provide effective compensation, deterrence and social justice for personal injury. The fundamental flaws inherent in both schemes calls for the introduction of alternative systems of compensation that can achieve these three aims effectively, avoiding the downfalls of both the tort and no-fault systems. The Janus-like scheme proposed in this essay is one possibility of such an alternative, and should be considered carefully as we move into the future of personal injury compensation.
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